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COMMISSION OF INQUIRY IN THE STATE OF QUEENSLAND
AT BRISBANE

COMMISSION OF INQUIRY INTO QUEENSLAND POLICE SERVICE
RESPONSES TO DOMESTIC AND FAMILY VIOLENCE

AFFIDAVIT OF DEBBIE HEWITT

1, Debbie Hewit, solicitor, emplayed by the Women's Legal Service Gueensiand, il

_ in the state of Queensland affim and declare as follows:

1. I'was admitted as a solicitor on 29 January 2007. From that date to 29 January 2017, 1
worked in private praciice, usually as a Legal Aid preferred supplier in family law
practica. A signfficant part of my privals practice was representing women affected by
domestic violence including representing clients in domesfic violenge irials as a sollcitor
advocate. | have been employed at the Women's Legal Sarvice Qld (WLSQ) since 29
January 2017, as a domestic violence duty lawyer and domestic viclence and family law
lawyer. i am the Respondent Lawyer / Women as Respondent's lawyer at WLSQ.

Information about the Women As Respondents (WAR} pr m

2. 'the bulk of the women who contact WLSG seeking domestic and family viclence
agsistance are viclims of domestic or family viglence themselves, and are usually an
aggrieved person in a protection order application. Most women who contact WLSQ) are
assisted by one of our duty lawyers. That assistance varies, and includes advice and at
times, assistance with a legal task, like-drafiing & document, or assisting with referrals to
other services. Generally, these women are able fo access Legal Aid fundin'g for -
assistance with their matters or fund a private lawyer themselves for their protsciion
applications.

3. Respondents, howevar, cannot usually obiain a grant of Legal Aid for representation
-and are offen financially disadvamaged by a controlling partner and unable to afford a
private lawyer. There is nowhere for them fo go if they are not able o represent
themselves, or, they are forced o have fo represent themseives in court because the
duty lawyer service when provided at court doas not cover appearing at the protection
order hearing.

4, Based on our service delfvery and identified client nesds, WLSQ identified that there
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was a need for women as respondents to receive assistance, because women in need
were being misidentified as perpetrators of domestic violence when they wers in reality
the ones most in need of protection.

5. Inresponse to this, and the information coming aut of the domestic and family violence
sector, WLSQ established the WAR ("Women As Respondents”) program, funded by
WLSQ own internal fundraising, in September 2020.

6. Further information about the plight of women mis-identified as respondsnts was
released in November 2020 by ANROWS in their report Accurately identifying the

‘person most in need of vrolection” in domestic and family violence law - ANROWS -
Australia’s Nafional Research Organisation for Women's Safstv].

7. The WAR programme offers legal assistance and representation to women who are
respondents in applications or who are respondents in cross-applicafions currently
before the court. The WAR program has provided case work ang assistance to women
who WLSQ and | assessed being as mis-identified, and in fact the person who is most in
need of protection. Our aim is to assist victims of high-risk domestic viclence who are
particularly vulnerable. Vulnerablilities include being from Culturally and Linguistically
Diverse background, and/ or are suffering debilitating menial health issues fike PTSD,
anxiety and depression.

8. All of my case clients are from South East Queenstand. ) have given advice to other
clients in other paris of Queensiand.

9. A very small number of our clients through this program and up being identified by the
Court as respondents, but almost all are not

10. The WAR program consists of one pari-time solicitor with some secretarial support and
occasional assistance from pro bono barristers.

What my role entalls and my work

11. 1 receive referrals from within WLSQ from our solicitors who encounter respondents, |
also receive referrals from our oufreach programmes such as our duty lawyer service,
prisons and heslth justice practice.

12. i make contact with the women and [ offer telephone advice appeintments to them. They
are provided lengthy advice appointments during which | provide them with legal advice
about the orders being sought and the aptions they have open io them, [n that process, |
get more information from them about thelr situation.

13. | am then in a position to determing if they are suitable for the WAR programme.
Women have met the criteria for involvement in the program if they are:
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a. Actual victims of domestic violence

b. Vulnerable in another way due fo their circumstances, fiving situation or language /
cultural barrigrs, have menta! health issues

¢. Without resources to obfaln private representation

d. In some other way unable 1o represent themselves, like being illiterate, high care
responsibilities (children, aged parents).

14. 1f they meet the criteria and want the assistancs, they become case clients. Case clients
are provided with assistance and representation including preparing submissions to
Police Prosecutions, drafting documents and affidavits, witnessing and flling documents,
representation at mentions, fssuing subpoenas as appropriate, representing the client at
trizl as a solicitor advocate or, occasionally, instructing pro bono counsel. | have limited
pro bono counse! availabls so | limit them fo clients with complex matiers.

Data
15. Since the beginning of the WAR program In September 2020, | estimate having advised
over 100 women and of those given case client assistance to approximately 35 women
who raeet the vulnerability ¢riteria explained above. The outcomes include:

a. Some have been dismissed and discontinued by Police Prosecutions (usually late in
the proceedings);

b. Some matters are dismissed by the Magistrate. In soms of these cases, Police
Prosecutions offered no evidence as they had no discretion to withdraw the
applications;

c. Some went to hearing and no orders were made having besn siccesefully defended;

d. In some cases, where arguably i the client had gone to hearing, it is unilkely that
orders would be made, Police Prosecutions have offered orders of short duration with
enly minimal conditions and my glients have agreed to consent without admissions to
these orders;

8. Very few matters (2 or 3} have gone to hearing and my client having adverse findings
againat them and orders being made against them, or my clients were properly
identified as perpetrators of domestic viclsnce.

ifficulties faced In having a protection application withd angd role of Police
Prosecutions
186, The bulk of the matters for WAR clients relate to police applications for Protaction
Orders, usually arising from Police Protection Notices (*PPN") issued by police from
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incident call outs, though some applications are private applications, often against
women named as Aggrieved on Palice applicaiions.

17. The Police Prosecutions response to submissions regarding withdrawing a Protection

Order application depends on the area and location of the incident where the matier
occurred giving rise fo the application, and the approach of the individua) Pollce Station
where the complaining Police Officer is based.

18. This creates difficulties in trying to achieve the best oulcomes for my clients.
19. In one region, there is an inflexible blanket refusal o withdraw a Protection Order

20.

21,

22,

application made by Police no matter what the circumstances. More than one Police
Prosecutor from that region has told me there is a directive to authorising Police Officers
that no authorisation will ever be given for any applications to be withdrawn, and that all
applications are followed through to trial regardiess of the merit of the prosecution cass,
When hearing a matter in that region, on one occasion at trial the Magistrate indicated
that unless the Palice Prosecutor got immediate instructions to withdraw he would be
entertaining an application for costs. On that occasion the Police did withdraw, though
this is very rare. i

In another region, Police Prasecutions do not withdraw their applications, but they file no
evidence and then make no objection when we seek a dismissal because of the failure
to file. They are acknowledging they are not able o withdraw a2 Protection Order
application and are, instead, affowing flling dates to go by without filing any evidence,
vet, in these cases ali parties are having to front up to court so that the court can
dismiss the application. This is not satisfactory, as it wastes resources, it traumatises my
clients, and, also places them at risk because a Magistrate can still rely on the
application itself, even if no further affidavits are files, which placed my client at risk of
adverse orders even if no additional evidence is-filed by the prosecution,

In other regions, Police Prosecutions offer to “settle” if the respondent consants to
orders with only mandatory terms for just one year er even for as litle as 5 or 6 months.
Traumatised respondents are readily persuaded 1o take these offers instead of going
through the expserience of cross-examination by the prosecutor. These orders mads by

-consent-de however, criminalise otherwise non-criminal behaviour-and put them at risk

of false allegations of breach when they become subject to an order.

in contrast to the above, in other regions, withdrawals happen routinely, though it is
ditficult to get Police Prosecutions fo respond to written submisslons alone, and they will
usually only withdraw a matter after affidavits are filed. Often Police Prosecutions only
resglve the issues on the day of the hearing or the day before, at the very last moment
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after we have spent time, and the client has gone through the progess of preparing
affidavits and the matter for hearing unnecessarily.

23. The mixed responses and lack of consistency in withdrawing unmaritorious Protection
Order applications causes high tevels of distress to my clients, it is resource intensive,
and is detimental fo my vulnerable dients.

Systemic Issues identified in the Women As Respondents program
Narrow Enquiry

24. Police enquires will concenirate on finding who is responsibie for the incident they have
been called out to, for instance, the scratch on his face, the smashed crockery, the
clothes basket tossed onto a bed, they don't look at the full relationship.

25, Attending Police are incident based or event driven, in most cages responding fo calls
for assistance. Attending Police are not getting the full picture of the history of the
relationship, the history of domestic and family violence, nor is a usefu! risk assessment
undertaken which would involva the Police asking about behaviour over a period of time.
Often conduct that would be described as ‘coercive control’ goes unrecognised, as does
other features in the relationship. The narrow inquiry has the long term impeact of
isolating and frightening the victim, because they do not frust the Police to take their
complaints seriously and azt on them in the inferests of thelr safety.

26. Police usually {but not always) gel individual accounts from each party. A pattern [ see
oceurring is that often more junior female Police Officers talk to the woman and the
more senior male Palice Officer ialks to the man. The process of considering the
evidence and making the decision about who is in need of protection is often made by
the more senior male officer, with lifile or no reference to the more junior female officer.

27. Often Police will get an account from only the parpetrator, or from the perpetrator first
which resuits in the Police framing of the inclident being shaped by the perpsirator's
account. The primary sggresser ofien presents as calm, reasonable, friendly and may
have minor or superficial injuries.

28. | aiso notlce that it is rare for Police to talk to neighbours as well, despite complainis
coming from nelghbours.

Traumatized victims failing to provide a coherent account
29, Police are offen not getting a full picture of what happened from a distraught, sometimes
injured, vichm.

30. These non-comprehensive incident-based enquiries that often occur at the door step so
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to speak, and biases Police Officers to assess the situation without enough information
about the relationship history and relationship dynamics,

31. | often see PPN’s indicating that the respondent woman was taken to hospital fo have
injuries treated, but there is nothing properly documented to reflect how or why that
oceurred.

32. A traumatised victim can be unable to recall, or to communicate everything that has
happened. In some cases they have concussions. A victim's inability to provide a calm,
chronological @ccount Is seen as suspicious and an indicator of offending. A victia may
be angry at being accused, especially when they have suffered injury, or a long history
of abuse from the sbuser. A victim may be labelled as being jealous or have some other
reason for acting out ar responding to the violence against her. A victim may be
frightened of making disclosures because they anficipate further harm and escalation of
the danger. Some victims have described being embarrassed at revealing what they
have let perpetrators ‘get away with doing fo them’'.

Traumatized victims may have developed mental health problems or self-medicate

33. Mental health is often negatively impacted by abuse and diagnosis of Post Traumatic
Stress Disorder, anxiely, panic attacks and depression are common among my
respondent clients.

34. These are conditions that are unlikely to cause violence and more likely to be caused by
violence, but “mental health” is an umbrella categary thai Police see as an indicator of
offending or risk for fulure offending, and adds to the misidentification risk.

35. Victims who suffer anxisty related illnesses or who are having panic attacks may
respond poorly to Police who expect them to respond immediately te questions or
<directions.

36. Similarly, there are victims of abuse who use alcohol and other drugs as self-medication
to assist with coping. Intoxication {(and occasionally concussion mis-identified as
intoxication) is seen as an indicator of offending.

Traumatized victims are not always seen fo be “caoperative”

37. | have repeatediy seen this on body wom camera footage when the Police Officers are
discussing the issues, but not so often in the documentation. Being unceopersiive Is
seen as an indicator of offending, of having something to hide, which leads the Police to
belleve the perpetrator’s account. The calm articulate perpetrator is easier to deal with
and their version is often accepted over the victims.
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Victims of strangulation are still being disbelieved when no marks are visible
38. Stranguiation is often still misundersteod by Police Officers. | repeatedly see police

documents which say they couldn’t see any marks on a female victim’s neck or throat so
they dismiss allegations of strangulation, and instead consider the womanio be a
perpetrator because she has acted physically to defend Herself. In one recent affidavit
the Police Officers dismissed the woman's aliegations that she was grabbed by the
throat and took out 2 PPN against her bacause her younger, stronger adult sen had &
scratch (which In the photos was minor, only about 2.5 em long on his anm, even though
he had indicated that it was not from her, and he was not in fear).

Weaker victims sometimes use a weapon against a stronger attacker

39.

40.

41,

Thess situations often involve wemen victims who reach a point of leaving or defending
themselves. They do so because of extreme fear, and not because they are viclent.
Becauss they are usually physically smaller and weaker than their male sbusers, when
attacked the likelihood of a potentially Iethal attack increases when viclims leave or
threaten to leave. These women sometimes resort to using, or threstening fouse a
weapon to defend themselves. This is often when they are baing violently assaulted or
strangled.

Because police responses are incident based and event based in their focus, they are
frained in identifying the offender, to prioritise the use of a weapon as an indicator of
offending, so that the woman with the knife, pliers, or the baseball bat used to defend
herself (or even the use of her own fingernails) is identified as more dangerous than the
man using strangulation or other physicat violence. (see case studies balow).

1 have giso seen the alleged violence my clients have been said to be committed
exaggerated by the perpetrator (and then the Police) which resuits in my clienis being
misidentified as perpefrators. For example, | had a client who threw a basket of clean
laundry onto her son's bed (the same one wiih the 2.5¢m scratch) and she was teld this
was an act of domestic violence. And, in one matter that went all the way to trial, my
client was in the kitchen using & knife to cut up vegetables when her pariner aitacked
her from behind. He grabbed the knife and got cut on the inside of his hand. Police
described ihis as she having “armed herself with a large kitchen knife” though she was
helding it incidentally at the time she was attacked. They mainiained this in the face of
the “Aggrieved” supporting my client's account in the evidence that was fed at the
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42. While these types of examples may be violence, when it is self-defensive, or reactive, it
is not necessarily the kind of abusive conduct the tegislation is meant to deal with, and
its occurrence ks not what should determine the person against whom a protection order
is made, or a Police Protection Notice application is made.

Having decided who the offender is, the Police evidence (and fafer the Police

Prosecutions) is ofien skewed to fit that decision

43, Police evidence is adapted and shaped to fit the pre-determined decision about who the
offender is believed to be once that decision is made, whether unconsciously or not.
Once made, it influences not only the dealings with the parties, but also that lack of
wiliness to withdraw a Protection Order application. See case examples below.

44. For example, in one incident the Police Officers interviewed an eye-witness, and on
being told a version of events that matched my clients version, the police still did not
accept that her pariner was the aggressor and viewed my client s having a menial
health issue. No formal statement was taken from the eye-wiiness. In this case the
application was withdrawn on the day of trial.

45, in ancther case the perpetrator had pinned my client by the arm and leg in a doorway,
and while she was pinned he burned her with a cigareite lighter. The PPN in naming
her as respondent described this as “the aggrieved has refrieved his cigarette lighter
from his pockef and ignited the flame, holding it against the aggrieved’ s [sic] leg fo
scare her'. As set out balow, in this case, on their own evidence the perpetrator had
lied. This is one of the case studies below.

Condrolled, frightened victims are not forthcaoming

46. Ofien victims are too frightened to call police so cails are made by abusers as part of the
pattern of confrol or in response when a victim does push back or defend herself, or is
perceived to dare {o leave, or actually threaten {o leave. The sbuser is heard first and

this impacts police framing of the incident. This negured in one-of the case studies
below.

Other iIssues

47. L have also encountered the following additional matters in my work with the WAR

program:
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a. Polive Prosecutors representing both parties in cross-applications so victims are
being prosecuted as respondents by the same Police Oificers whe are representing
them in the applications for orders to protect them;

b. Police Officers telling respondents when they serve them with applications they
“don’t need o come to come to courl”, or providing incorrect legal advice about
attending courtl;

c. Police glving errcneous family law advice about properly or parenting, inclhuding for
instance the supposed “rights” they believe a father is entiffed to, somelimes
exacerbating the conffict situation or wrongly identifying & woman protecting her
children as in the wrong.

Two illustrative cases common to my clients

Case Study 1 - CLIENT A

43, Client A had separated from her de facto. Both parties were on the lease. She agreed
to let him remain in the house to pack his things over the weekend, while she stayed at
her parents. Whilst he was packing up, he instalied secret cameras, and he sent
several text messages that began with *Come over for sex”, and ended with “how about
vou come over and | rape you anally”. He staried cutling up her ¢lothes and other
personal belongings, and sent her pictures of these Hems. She went over to protect her
belongings. She took a friend along for safely, and when they arrived he had locked the
front door and tied twine around the door knob from the inside. She used her keys to
unjock the door, and she held pliers which she tried to cut the twine with, however, he
prevented her from fully opening the deor. He pinnad her arm and leg in the door, using
his body weight against the door. It was alleged that she was waving the pliers ina
threatening manner. She could not have used pliers in a menacing manner because
there was a door between tharm. While she was pinned in the door, he used a cigarette
lighter on her arm and leg (even on the police material in the PPN, he said he put ihe
lighter on her leg he claimed ic ‘scare’ her — conceming behaviour that attracted no
concern by the court). He closed the door, She and her friend/s waited outside, in her
car and allegedly ‘mocking’ him (nofing this ls conduet of the friends not of Client A that
was alleged). He cams outside, and lurned on a hose, which soaked paris of the inside
of her car. They both called the police. (The PPN itself alleged that he went out, one of
the friends grabbed the sprinkier and it busied flooding the car. it was on the Police
Officers own version in the PPN that it was the friends who caused this, yet Ciient A was

the one blamed). Client A was ultimately nominated by paolice un a Police Protection
9
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Notice as a perpetrator of domestic and family violence. (Police Officers expressly said
in the PPN that Client A had “escalated”™ the matter, and bshaved in an intimidating
manner by arming hersslf and refusing to leave. As set out above, this was not the
appropriate view of what in fact occurred to warrant a PPN against her). Police assumed
that she was attempting to “break in” to his home in circumstances whers the home was
hers and he was being allowed to be there to pack up his own possessions. The did not
include any questions about the relationship. The Body Worn Camera shows her
interactions with Police asking her why she did not move her car.

49. The true contexi of the relationship was that the relationship was one of 5 to 6 years
durafion, during which she had been subjected to exlensive domestit: and family
violence. She was reluctant to talk about the abuse because of her profound shame
and embarrassment at what she had “ailowed him to do to” her. However, this was nat
considered by police, who even after the history of domestic and family violence was put
into evidence via affidaviis, wanted to press for a Protection Order. Cnce the matter
was listed in court, and the full relationship set out in my client’s material, the Police
Prozecutions were also committed fo pursuing a protection order against her, despiie
two magistrates indicating from the bench thai the Poiice had the wrong respondent,
and refusing to make a temporary order against her. It took WLSQ about 18 months to
get to trial, and the matter was only withdrawn at court afier the Magistrate threatened a
costs order against the Police Service. My client was very deeply fraumatised by the
experience of domestic viofence, and the police action thereafier.

Casge Study 2— CLIENT B

50. Client B was involved in a relationship with @ man, who she considered fo be a
beyfriend, who moved inte the same building apartment block as her. Somebady had
scratched the ward “sluf’ info a panel of His car and she was blamed. Afler arguments
eariier during the day, and after an act of penile oral rape of her the night before, and
her dedlining a threesome with his ex-pariner, he becamie enraged and was yelling
abuse at her. She went home and later heard nholses oulside her unit — he was on her
balcany, smashing her pot plants and yelling and screaming. There are photographs of
the damage caused. She was very afraid of him and his behaviour. She grabbed a
basehall bat and opened the door. She told him to leave, but he laughed and came at
her with a chair. He grabbed the baseball bat In her hand, but she hung on to i, afrald
of what might happen if he could swing it at her. He tried 1o push her over the balcony
using the baseball bat to lift her, then knocked her down and smashed her head and
body into the floor saying he would kill her. She had photographs of bruises on her
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body. A neighbour intervened by yelling out and threatening to call the police. After he
stopped the physical assaul, he continusd to say he’d get my client. He eventually feft.
She and a neighbour ¢leaned up.

Paolice turned up many hours later. She said she didn’t want fo speak to them because
she felt sick. She was an indigenous person with a family histery with police viclence,
and she also had a pre-existing anxiety condifion that was exacerbated when ey
showed up. She was also afrald of his retaliation if she spoke fo police {especially as he
lived downstairs). The Body Wom Camera Foofage showed that she was not
coaperative. She was uncomforiable about having had the baseball bat in her hand,
and the Police seemed to be focussing on who had the bat instead of why It was being
used. She signed a nolebook statement saying she did not wish to proceed with a
complaint for him smashing the pots, or witful damage or assault {though it is
acknowledged it was not as comprehensive as her above statement). No-one turned
their minds to the possibility that she could have a coricussion or considered whether
she could have any injuries. Police then spoke to him and he showed the police a2
couple of insulting texts from her. He told them that the word ‘sluf’ had been carved in
his car, which the police accepted without question that she had done. He accused her
of coming at him with the baseball bat and trying to hit him. Coming back then o speak
with Ciient B, she was questioned about the allegations and her unit was searched - the
basebal] bat was photographed. That day, after the police had left, he rushed at her
again, threatened her and spal at her. When she tried to make a police complaini, the
Police told her they would nat be taking any complaints as she had been determined by
the Police Officers who alfended to be the aggressor.

Two days later, the nelghbour who witnessed the attack and threats to kill, attended a
police station and attempied to make a staternent about the incident she had wiinessed.
The Police at the counter told her that she could not make a statement because the
sitending officer had not requested a statement from her at the time. She left her detalls
and she was told she would be contacted by some one later. Two months later, Police
obtained an informal interview from the neighbour who recalied that the Police Cfficer
dismissing her accourt of the svents due to the mental health of the woman. No formal
statement was ever obtained and not nolice provided to Client B that any information
had been obtained.

53. My client was forced to apply for her own protection order despite the attack, the threats

to kill, and the oral rape upon her. As part of tha domestic and family violence
proceedings she filed an affidvait that included photos of targe dark bniises to her body
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and her QFS statement of his atfack on her. No charges were laid for his conduct,
despite her pursuing the complaint about the oral rape.

54. Per their affidavit material, the Police Officers made numerous attempis to contact the
boyfriend who they considered was the aggrieved. Despite no contadt, they persisted
with the application. They relied on the "abusive naturé of the text messages” that she
sent him in thelr supporiing affidavits (these contained no threats of harm, no threats of
violence, no infimidaficn). Police Prosecutions persisted with the application even after
affidavit material was filed. The application was withdrawn by Police Prosecutions the
day at the hearing, after only providing notice they would withdraw on the day before.

All the facts and circumstances deposed fo in my affidavit are within my own knowledge and
belief, except for the facts and circumstances deposed to from information only, and my
means of knowledge and sources of information appear on the face of this my afiidavit.

Affirmed by the deponent at Brisbane this [ L+ dfj @j- T2 aj)].% 27

DEBBIE ANN HEWITT WITNESS NAME
Sqlicitor
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